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Plaintiffs Danny R Perkins and his w fe, Deanna P.
Perkins, and Ronald F. Schneider and his wife, Caudette M
Schneider, filed a conpl aint agai nst Defendant George Kirby
seeking to enjoin himfrominpedi ng passage over an old road

| ocated within a right-of-way they claimover M. Kirby's

property.



Al t hough the original conplaint did not seek a
determ nation of the width of the right-of-way, it appears from
the statenent of the evidence that this was the najor issue in

the trial of the case.

The Chancellor found that the Plaintiffs possessed a
ri ght-of-way as shown on the survey of Mchael K Suttles (see
appendi x), which scales approximately 37 feet in wdth. He also
enjoined M. Kirby frominterfering with the Plaintiffs' right to

passage by gates or otherw se.

M. Kirby appeals, questioning the Court's

determ nation of the "width and extent" of the right-of-way.

Qur reading of the record discloses that the foll ow ng

facts are undi sput ed:

1. The Plaintiffs have a right-of-way over a portion of the
Def endant' s property.

2. The length of the right-of-way is approxinmately 80 feet.

As has al ready been stated, it is the width of the
right-of-way that is in contention between the parties. The
record discloses that the right-of-way was created by a
reservation contained in a deed dated Septenmber 7, 1971, from
Dave Trentham and wife Lecta Trenthamto M. Kirby. This deed

contains the foll ow ng | anguage:



There is hereby reserved the joint use of a right of
way 80 feet nore or less in length as the sane is now

| ocat ed crossing the Sout hwest corner of the above
descri bed prem ses | eading fromthe Wal dens Creek
County Road to the |ands of Randol ph M Trent ham et ux.

The Chancellor, in making his determ nation as to the
wdth of the right-of-way, relied on the survey of M. Suttles
and certain deeds introduced in evidence. M. Suttles testified,
according to the statenment of evidence, that in preparing his
survey he relied upon an unrecorded survey of John O Morrel
dated Septenber 3, 1991. As to the Morrell survey, an old road
is shown in the area in question, which appears to have been
drawn in free hand wthout reference to calls or distances.

Addi tionally, our measurenment of the wdth of the old road shown
on M. Morrell's survey, in accordance with the scale al so shown

t hereon, discloses the width of the old road to be 12.5 feet.

In the deeds relied upon by the Chancellor, the
Plaintiffs' predecessor in title granted a 30-foot right-of-way
over the area in question to third parties. It should be noted
that all of these deeds were made after the deed to M. Kirby
reserving the right-of-way. It should also be noted that in the
only deed M. Kirby signed, the right-of-way is described exactly
as set out in the deed of reservation. Mreover, this deed
states that M. Kirby executed it for the purpose of releasing

any life estate he had in the conveyed property.



We concl ude that the evidence preponderates against a
finding that the right-of-way was 37 feet in width at the tine it
was created on Septenber 7, 1971. In light of this and in the
interest of justice to the parties to this suit, we are of the
opi nion the case should be remanded to the Trial Court and, if
the parties cannot agree, the Court should hear such additi onal
proof as nmay be available to determne the width of the right-of-
way when it was created in 1971, which would include all cuts,
fills and drainage ditches necessary for the maintenance of the

roadway | ocated thereon.

For the foregoing reasons the judgnment of the
Chancel lor as to the existence of the right-of-way and the
Plaintiffs' unobstructed right to passage is affirmed. His
determnation as to the width of the right-of-way is vacated and
the cause remanded for proceedi ngs not inconsistent with this

opi nion. Costs of appeal are adjudged against the Plaintiffs.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

WlliamH | nman, Sr.J.



